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TITLE 10.  CALIFORNIA DEPARTMENT OF CORPORATIONS
FINDING OF EMERGENCY

Pursuant to Government Code Section 11346.1, the California Corporations
Commissioner (“Commissioner”) hereby amends Title 10, Chapter 3, of the California
Code of Regulations under the CORPORATE SECURITIES LAW OF 1968 by
amending section 260.102.14 as an emergency regulation.  The emergency regulation
relates to the time period for filing a notice of exemption under Corporations Code
Section 25102(f).

INFORMATIVE DIGEST/POLICY STATEMENT OVERVIEW
Section 25102(f) of the Corporations Code provides an exemption from the

qualification requirement for specified securities transactions, provided that the issuer of
the securities files a notice with the Commissioner.  Rule 260.102.14 provides instructions
on the filing of the notice, requires the notice to be filed no later than 15 calendar days
after the first sale of a security in the transaction in this state, and sets forth a form for the
notice.  Section 25102(f) of the Corporations Code provides that the exemption is not lost
by the failure to file the notice as set forth by rule of the Commissioner, but upon demand
by the Commissioner for the notice an issuer must file the notice and pay an alternative
fee within 15 business days.  AB 1031 (Chap. 473, Stats. 2003) amended the law to
provide that an issuer must also file the form and pay the alternative fee upon discovery
of the failure to file the notice as set forth by rule of the Commissioner. 

This emergency regulation provides that, for purposes of determining the filing fee,
a notice filed before demand by the Commissioner shall be deemed filed as provided by
rule of the Commissioner, provided that the obligation to file within 15 days of the first sale
of a security in the transaction in this state has not been intentionally disregarded.  The
objective of this change is to recognize the distinction between unintentional late filers
and intentional late filers, and to avoid the imposition of a higher filing fee on unintentional
late filers.  This emergency regulation also updates the maximum filing fee for the timely
filing of the 25102(f) notice to reflect the current fee pursuant to Corporations Code
25608.3.  The objective of this change is to revise the form and instructions in the rule to
reflect the correct current fee.

AUTHORITY
Sections 25102, 25608.3 and 25610, Corporations Code.

REFERENCE
Sections 25102 and 25608.3, Corporations Code.

FINDING OF EMERGENCY
The California Corporations Commissioner hereby finds that this emergency

regulation is necessary for the immediate preservation of the public peace, health and
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safety, or general welfare for the reasons set forth below.

AB 1031 amended the filing requirement for the exemption under Corporations
Code Section 25102(f) to provide that upon discovery of the failure to file the notice as
provided by rule, an issuer is to file the notice and pay the fee for qualification of a
securities offering – a higher fee.  The purpose of the amendment was to increase the
number of filings received by the Department, due to practitioners intentionally
disregarding the obligation to file the notice.  However, the Department has
subsequently recognized that the change made by AB 1031 could be burdensome to
unintentional late filers.  The Commissioner has determined that the purpose of the
change made by AB 1031, i.e., to decrease late filings and the failure to file the notice,
is not achieved from requiring unintentional late filers to pay the fee for qualification of a
securities offering, because these issuers did not intentionally disregard the obligation
to file timely notices.

This emergency regulation provides an unintentional late filer with a longer
period to file the notice under the lower filing fee.  The rule provides that the ability to
file past the initial 15-day filing period set forth by rule without incurring a higher fee is
contingent on the issuer not having intentionally disregarded the initial obligation to file
the notice within 15 days.  Thus, intentional late filers remain subject to the requirement
that they pay the higher filing fee for disregarding the obligation to file within 15 days. 
The Commissioner has determined that this amendment must be adopted as an
emergency regulation to avoid the imposition of a higher filing fee on unintentional late
filers with the effective date of AB 1031, because this adverse impact on business
cannot influence unintentional late filers to file timely notices, and thus the amendment
is necessary for the immediate preservation of the public peace, health and safety, or
general welfare.  The Commissioner is distinguishing between unintentional and
intentional late filers based on the Commissioner’s authority under Corporations Code
Section 25610 to prescribe different requirements for different classes.

This emergency regulation also corrects the maximum filing fee under the
Section 25102(f) exemption in the form set forth in the rule, consistent with the fee set
pursuant to Corporations Code Section 25608.3.  This change is necessary to eliminate
the inconsistency between the form and the current maximum filing fee, and thereby
reduce the volume of refunds issued by the Department.  In light of the drain on
resources caused by issuing refunds, the Commissioner determines that the need to
reduce the fee in the form within the regulation constitutes an emergency.

The Department does not have sufficient time to enact a regulation through the
rulemaking process in order to have the rule in place upon the effective date of AB
1031 (January 1, 2004, with the first 15-day filing period expiring on January 15, 2004).
 Therefore, the Commissioner is adopting this amendment as an emergency regulation.
 This finding of emergency is supported by the case of Schenley Affiliated Brands Corp.
v. Kirby, 21 Cal. App. 3d 177 (1971), where the court deferred to the agency’s
determination that an impending deadline constituted an emergency under the
Administrative Procedure Act.
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COSTS TO LOCAL AGENCIES AND SCHOOL DISTRICTS
This regulation does not impose a mandate on local agencies or school districts.

COST OR SAVINGS TO STATE AGENCY
This regulation will not result in any cost or savings to any state agency; any cost

to any local agency or school district; any other nondiscretionary cost or savings
imposed on local agencies; or any cost or savings in federal funding to the state.

CONTACT PERSON
Inquiries concerning this action, may be directed to Kathy Womack at (916) 322-

3553.  The backup contact person is Karen Fong at (916) 322-3553, Department of
Corporations, 1515 K Street, Suite 200, Sacramento, California, 95814.

Dated: January 14, 2004
Sacramento, California

WILLIAM P. WOOD
California Corporations Commissioner

By ____________________________
TIMOTHY L. Le BAS
Deputy Commissioner and General Counsel
Office of Law and Legislation


